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STATE PLAY U N D E R  TITLE XIX 
OF THE SOCIAL SECURITY /ACT 

STATE OF NEW mexico 

Citations of State  Laws, Rules,Regulations and PolicyStatements 
ProvidingAssurance of Conformity t o  FederalMerit System Standards 

Article 9 o f  New Mexico Statutes Annotated 1978 Comp. contains 
t h i sS t a t e ’ s  PersonnelAct. As assurance o f  New mexico’s conformity 
t o  Federalmerit system standards,Article 9 i s  reproducedherein i t s  
entirety as Attachment 5.1-A t o  the New mexico State  Plan f o r  medical 
Assistance under T i t l e  XIX. 

. -

ARTICLE 9 

Personnel Act ’~ .. 

Sec. 
J - .  - _ _  , , _­

:-x. 
.V-.2... 2 x 3  title 10-9-12 Director dutiesL 4 t C i  ­
10-9-2 . &sa of ut; enactment. - -- - under 10-9-13. rules adoption; averse. 

not Blind 169.14. competitiveconstitution barred from 
10.93. definitions methodexamination; of testing 
10-9-4 Coverage of service 10416. duties of state officon and 
10-9-5 public offcon and public employ­employees; 169.16. status of present 

employers. i
i 

executive annualbranch; exempt- 169.17. Certification of payroll
salaries plan. mela appeals by employees to the board. 

10.819. in10.9-8. certified school instructors previously Reduction force 
employed theunder provisions of the 10.920.O a t h  testimony records; 
Personnel Act. Prohibited10.921. acts 

agencies to the10.87. Payment by covered 169.22 unlawful act^ prohibited
personnel board for services of state 16923. penalties 
personnel office 104%. existing rules 

1 0 4 8 .  Personnel board,appointment. 10.8%. Federal funds and assistance 
10-9-9 Board members; pay; meetings.

10-9-10 Board duties 

10.9-11. Board and office administratively attached to 


department of flyme and 
administration. 

10-9-1. Short title. 
This act may be cited as the “Personnel Act.” 

History: 1963 comp. 8 34-28, e n d  by L a w s  
1961. Ch. 240. 4 1. 

Appropriation. -Law 1971, ch. 319,g 1, appropri  
ates 3230.500from the general fundto the department
of finance andadministration for use during the six­
’:*<h fiscal year for the purpose of raising salaries of 

employees in the classified s e r v i c e  to a minunurn 
x $300 a month. 

medical center covered by ut. -The h Lunar 
s t a t e  hospital and trainingschool (now the h Lun­
medical center)isa st.@ institution and i t  fall# within 
the category of departments covered by the personnel 
Act. 1961-62 op.Att’y gen.  No. 6180. 

Weaning of“this act”. -The term t h i s  act” refen 
bLaws 1961. ch. 240, the provisions of which p r e sare 
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ently compiled 89 10-9-1 to 10-9-4,10-9-8 to 10-9-10, 
10-9-12.10-9-13 and 10-9-15 to 10-9-25 n m s a  1978. 

So i n  state land office. - The s t a t e  ]and ofice is 
presently subject to the PersonnelAct. 1969 Op. Att’y 
Gen. NC69-99. 

And agenciesalreadywithmeritsystems. -Noth­
ing in the Personnel Act indicates that agencies that  

haveadoptedmeritsystemsaretherebyexempted 
from the operation of the Personnel Act (decided un­
der former law). 195940 Op. Att’y Gen. NO.60-229. 

law review. - For note, “Public Labor Disputes -
A Suggested Approach for New Mexico.” see 1 N.M. 
L. Rev 281 (1971). 

10-9-2. Purpose of act; enactment under constitution. 
The purpose of the Personnel Act is to establish for New Mexico a system of personnel 

administration based solely on qualification and ability,which will provide greater economy 
and efficiency in the managementof state affairs. The PersonnelAct is enacted under and 
pursuant to the provisions of Article 7, Section 2 of the constitution of New Mexico, as 
amended. 

History: 1953 Comp.. I 5-4-29. enacted by Laws 
1961. Ch. 240. I 2; 1963, Ch. 200. I 1. 

Personnel Act. -See 10-9-1 NMSA 1978 and notes 
thereto. 

Legislative intent.-In enacting the PersonnelAct 
it was the desireof the legislatureto insulate in some 
manner the paid state employee from the whims and 
caprice of the political election so as to provide con­
tinuity of government ina changing environment. 
1963-64 Op. Att’y Gen. No. 64-7. 

10-9-3. Definitions. 
A; used in the Personnel Act: 

Ability of government tobe enhanced. -The legis­
lature wished to enhance the abilityof government by 
insuring that the “sifting system” of the public elec­
tion be replaced by objective examinations to assure 
that competent citizens are initially selected for the 
“insulated” positions.1963-64 Op. Att’yGen. No. 64-7. 

Merit system provided. -The Personnel Act pro­
vides for a merit system, not a seniority system. 1965 
Op. Att’y Cen. No. 65-78A. 
(‘.J.S.
reference. - 81A C.J.S. States 9 8 6 .  

A. “director” means the personnel director;
B. “board” means the personnel board; 
C. “service” means the state personnel service created by the Personnel Act, and 

includes all positions covered by the Personnel Act; 
D. “position” means any state ofice, job, or position of employment;
E. “employer” means any authority having power to fill positions, in an agency; 
F. “agency” means anystate department, bureau,division, branch or administrative 

group which is under the same employer; 
G. “class” means a group of positions similar enough in powers and responsibilities 

that they can be covered by the same qualifications and rate of pay;
H.“test”means a test of the qualifications, fitnessand ability, andincludes testa that 

are written, oral, physical or in the form of a demonstration of skill or any combination 
thereof; 

I. “employee” means a person in a position in the service who has completed his 
probationary 	period; and 

J. “probationer”means a person in a position in the service who is still in the 
probationary period for that position. 

history 1953 Comp., I 5-4-30, enacted by Lawe 
1961, c h  240, I 3. 

personnel Act. -See 10-9-1 NMSA 1978 and notes 
thereto. 

Effect on person contemplated by 28-15-1 NMSA 
1978. - If a person contemplated by 28-16-1 NMSA 
1978 h gained the status of an “employee” as that 
term isdefined by thin sectionand the personnel board 
rules. he will have additional rights under the state 
personnel board rulesthat  a “probationer” would not. 
1969 Op. Att’y Gen. No. 69-108. 

P 10-9-4. Coverage of service. 

Whereemployeesnotentitled to partlcipate. -
Since the employ- of an intercommunity gas ~b 
sociation worked for a corporation controlledby three 
separate municipalities rather than for the state it­
self, such employees were not entitled to participate 
under the provisions of the State Personnel Act. 1966 
Op. Att’y Gen. No. 66-7. 

C.J.S. reference. - 81A C.J.S. States 8 86. 

The Personnel Act and the service cover all state positions except: 

2 
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A. officials elected by popular vote or appointed to fill vacancies in elective offices 
B. members of boards and commissions and heads of agenciesappointed by the-governor; . i  
C. 	heads of agencies appointed by boards or commissions; 

D. directors of department divisions; 

E. those in educational institutions and in public schools; 

F. those employed by state institutions andby state agencies providing educational 


programs and who are required to hold valid certificates as certified school instructors a~ 
defined in Section 22-1-2 NMSA 1978 issued by the state board of education; 

G. those in the governor’s office; 
H. those in the state militia or state police; 
I. those in the judicial branch of government; 

J. those in the legislative branch of government; 

K. not more than two assistants andone secretary in the office of each official listed 


in Subsections A, B and C of this section, excluding members of boards and commissions 
in Subsection B of this section; 

L. those of a professional or scientific nature which are temporary in nature; 

M. those filled by patients or inmates in charitable, penal or correctional institutions; 

N. state employees, if the personnel board, inits discretion,decides that theposition 


is one of policy making; and 
0. disadvantaged youth under twenty-two years of age regularly enrolled or to be 

enrolled in a secondary educational institution approved by the state board of education 
or in’an accredited state institution of advanced learning or vocational training and who 
are to be employed for not morethan seven hundred twenty hours duringany calendar year. 

(1)Theterm “disadvantagedyouth” shall be defined for purposes of this 
exemption by regulation duly promulgated by the board. 

(2) The board shall: 
(a) require that all of the above criteria have been met; 
(b) establish employment lists for the certification of the highest standing 

candidates to the prospective employers; and 
(C) establish the pay rates for such employees. 

History: 1953 Comp.. D 5-4-31. enacted by Laws 
1961. Ch. 210.8 1:1963, Ch. 200. ti 2; 1967. Ch. 181. II 1: 
1969.ch. 126. ti 1: 1975,ch. 182.9 1; 1977.ch. 247.9 45. 

The 1977 amendment added present Subsections D 
and E. redesignated former Subsections D through M 
as “F” through “ O ’ ,  deleted “New Mexico state per­
sonnel” preceding “board” nearthe endof Subsection 
O(1) and deleted “state personnel” preceding “board” 
in the introductory languageof Subsection O(2). 

Personnel Act. -See 10-9-1 NMSA 1978 and notes 
thereto. 

Dueprocessrequirements. - New Mexico has 
recognized that nonpolicymaking oficials are entitled 
to due process before they maybe dismissed, but mem­
bers of boards and commissions and headsof agencies 
appointed by the governor are not entitled to the State 
Personnel Act’s notice and hearing requirements pre­
ceding dismissal of state employees. Mitchell V. King, 
537 F.2d385 (10th Cir. 19761. 

Constitutionality of option feature. -The option 
feature of the Personnel Act, granting to exempt offi­
cials the right to place their department or agency 
under the act, is merely enabling legislation and not 
an unconstitutional de-legation of legislativepower.
1961-62 Op. Att’y Cen. No. 62-79. 

Purposes underlying exemptions. -The purposes 
underlying the exemption of certain classes of em­
ployees a re  not to preclude them from benefits such 
as vacation and sick leave. 1969 Op. Att’y No. 
6947. 
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When exempt employees may come under act. -
A state agency not now included under the personnel 
Act of 1961 may come under the act at any time that 
officials exempt from the Personnel Act elect to have 
their employees coveredby the act. 1961-62 Op. Att’y
Gen. No.62-79. 

Certain positions exempt. -The following depa r t  
ments, agencies, offices, etc.,are exempt from Per­
sonnel Act becausetheyareeither (1) not s t a t e  
positions within the meaningof the actor (2) they are 
not official state agencies within the meaning of the  
a c t  district judges,New Mexico historical society and 
probation officers. 1961-62 Op. Att’y Gen. No. 61-28. 

Associate museum directors exempt. - The four 
associate directorsof the museumof New Mexico are 
exempt from the PersonnelAct under Subsection 4C. 
196162 Op. Att’y Gen. No. 62-19. 

Judicialemployeesarespecificallyexemptfrom 
the Personnel Act. 1969 Op. Att’y Gen. No. 69-47. 

Coverage of insurance department personnel. -
All insurance department personnel are covered un­
der the PersonnelAct except those, if any, who have 
been properly excluded under the provisions of this 
section. 1964 Op. Att’y Gen. No. 64-121. 

Classificatinn of corrections division teachers. -
Teachers employed by the department of corrections 
(now corrections division) shouldbe classified as state 
employees under the State Personnel Act. 1974 Op.
Att’y Cen. No. 74-2. 

C J S .  reference. -.fluUS.States 6 86. . 
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10-9-5. Public officers and public employees;executive branch; annual 
exempt-salaries plan. 

A .  t h e  department of financeandadministrationshallprepare, by May 1 of each 
odd-numbered year, an exempt-salaries plan for the governor’s approval. The plan shall , 

specify salary ranges for the following public officer and public-employee positions of the 
executive branch of government: 

(1) members of boards and commissions appointed by the governor; 
(2) heads of agencies appointed by the governor; 

. .  (3) heads of agenciesappointed by the respectiveboards and commissions of the
agencies; 

(4) employees in the governor’s ofice; 

(5) positions in the state militia and the state police; 

(6) the assistants and secretaries
in the offices of each omcia1 covered by Paragraphs 

(11, (2) and (3)of this section who are excluded from Personnel Act coverage by the provisions 
of Subsection I [Subsection K]of Section 10-9-4 NMSA 1978; 

(7) positions of a professional or scientificnature which are temporary in nature; and 
(8)state employees whose positions the personnel board has classified as 

policy-making positions, and exempt employees of elective public officials 
B. Excluded from the provisions of this section are employees of the state board of 

educational finance and employees of state educational institutions named in Article 12, 
Section 11of the constitution of New Mexico. 

C. Upon the governor’sapproval, theplanshalltake effect at the beginning of the 
subsequent fiscal year. 

History: 1953 comp. 9 5-4-31.1. enacted by Laws 
1971, Ch. 283. 9 1; 1977. Ch. 246. § 42;1977, Ch. 247, 
(I 46: 1977. Ch. 363. !4 1. 

1977 amendments. - Laws 1977, Ch. 246, 9 42, 
amending this section by combining Paragraphs (1) 
and (2) of Subsection B in a single paragraph, was 
approvedApril 7, 1977. Laws 1977. ch. 247. 9 46. 
amending this section by inserting a new Paragraph 
(4) inSubsection A, redesignatingParagraphs (5) 
through (8)of Subsection Aas (6) through (9)and s u b  
stituting “Subsection K” for “Subsection 1” in present 
Paragraph (6) of Subsection A, wasalsoapproved 
April 7.1977. However, l aws  1977, Ch. 365, 9 1, 
amended this sectionby adding “the” at the beginning
of Paragraph (6)ofsubsection A. substituted “who are 

10-9-6. Certified schoolinstructors 

excluded from Personnel Act coverage by the provi 
sions of’ for “excluding those positions coveredby the 
Personnel Act according to” in Paragraph (6) of Sub­
section A and incorporated the changes madeby the 
first 1977 amendment butnot thoseof the second, and 
was approved April 8, 1977. The section is set out as 
amended by Laws 1977, Ch. 365, 9 1. 

Personnel Act. -See 149-1 NMSA 1978 and notes 
thereto. 

board of educational finance administratively at­
tached. - Laws 1977, ch. 246. § 49, administratively 
attaches the board ofeducational financeto the educa­
tional finance and culturalaffairs department. See 
21-1-28 NMSA 1978 

C.J.S. reference. - 67 C.J.S. Officers 9 93. 

previously employed under the 
provisions of the Personnel Act. 

Certified school instructors who were employed as certified school instructors by state 
institutions or stateagencies under theprovisions ofthe Personnel Act prior toJuly 1,1974, 
may elect to continue tobe employed under the Personnel Act. Certified school instructors 
who elect to continue under the Personnel Act shall file a notice of such election with the 
personnel director prior to the effective date of this act. 

History: 1953 comp § 5-4-31.2. enacted by LawsPersonnel Act. -See 149-1 NMSA 1978 andnotes 
1975. Ch. 182. 9 2. thereto. 

Effective date.-Laws 1975,Ch. 182.9 3, makes the 
act effective on July 1. 1975. 

10-9-7. Payment by covered agencies to the personnel board for services 
of state personnel office. 

Each agency whose personnel are covered by the Personnel Act shall budget for and pay 
to the personnel board as directed by thedepartmentoffinance and a d m i n i s t r a t i o n  .. ~ . , ~ - ,  

4 
, , /, , ,;,,-,,., 

, . .  8 ., , , 

( I @ \ - \5 



PUBLIC  

without 

5 
tachment 5.1 - A  

10-9-8 Page  OFFICERS AND EMPLOYEES 10-9.10 november 28, 197 

assessment for the servicesfurnished to the agency by the state personnel office. The 
assessment shall be a percentage of the agency's prior year expenditures for personal 
services andshall be in proportion to thetotal prior year expendituresfor personal services 
of all covered employment The state personnel office shall not spend any of such money 
for the promulgating or filing of rules, policies or plans which have significant financial 
impact, or which would require significant future appropriations to maintain, prior, 
specific legislative approval. 

History: 1953 Comp., I 5-4-31.3, enacted by Laws Personnel Act. -See 10-9-1NMSA 1978 and notes 
1976. Ch. 11, 0 I. thereto. 

Effective date. - Laws 1976, Ch. 11, 2, makes the 
act effective on July 1, 1976. 

10-9-8. Personnel board; appointment. 
The personnel board is created, and shallbe composed of five members appointed by the 

of five years each with onegovernor, who shall serve staggered terms board member's term 
expiring each year. No person shall be a member of the board or eligible for appointment 
to the board who is an employee in the service, holds political office or is an officer of a 
political organization. 

History: 1953 Comp.. § 5-4-32, enacted by Laws known as nonpartisanlinesratherthanpolitical 
1961, Ch. 240. I 5. party lines. The term "political office appliest o  every

Meaning of "political o f f i c e  -Under the theory elected public ofiice withinthestate including. but not 
advanced by aKentuckycourt,anyperson who is limited to state elected positions, o f i i ce  elected p i ­
elected by thevotersto a public office would be tionsandmunicipalelectedpositions.evenifcon­
deemed holding a political office within the intent of ducted along nonpartisan lines.1961-62 Op.Att'y Gen. 
Laws 1961, ch.240, $3 5 and 15.This would be so even NO.61-53. 
if the election wereconducted along what iscommonly CJ.S. reference. - 67 C.J.S. Officer3 8 8. 

1 10-9-9. Board members; pay; meetings. 
Each board member shall be paid per diem and mileage according to the Per Diem and a 

Mileage Act [10-8-1to 10-8-7NMSA 19781when travelingon board business. The board shall 
meet at the call of the chairman but in the absence of such call, at  least once every two 
months. 

-._-.... ... .-* 
"f 

History: 1953 Comp.. 61 5-1-33. enacted by Laws .&-bb 1 
1961, Ch. 240, II 6: 1967, Ch. 181, I 8. 

C.J.S. reference. -67 C.J.S.Officers $8 90,91,109. 11-20-79 
,],$,,j C' 

c . 1 ,  . 1980, A i10-9-10. Board duties. V-El-._-__I 

The board shall: . - '__,,., , _ _  
A. promulgate regulations to effectuate the Personnel Act; 
B. hear appeals and make recommendations to employers; 
C. hire, with the approval of the governor, a director experienced in the field of 

personnel administration; 
D. review budget requests preparedby the director for the operation of the personnel 

program and make appropriate recommendations thereon; 
E. make investigations, studies and audits necessary to the proper administration 

of the Personnel Act; 
F. make an annual report to the governor at the end of each fiscal year; 
G .  establish and maintainliaison withthe department offinance and administration; 

and 
H. represent the public interest in the improvement of personnel administration in 

the system. 

History: 1953 Comp.. !4 5-4-34.enacted by Laws Cross-reference. - ForPublic Records Act, see 
1961. Ch. 240. bl 7; 1963. ch. 200. a 3; 1967, Ch. 181. g 3. 14-3-1 NMSA 1978 et  seq 

5 
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personnel Act. -See 10-9-1 NMSA 1978 and notes 10-9-13NMSA1978 the state personnelboard has a 
thereto. limited and restricted right to classify as confidential 

Effect of word “ahall”. -The word “shall” in this certainportions of an individual’spersonnel file 
section appears to place a mandatory duty upon the which would not otherwise be made available to the 
board to promulgate rules and regulations to effectu- stateunless onaconfidential or restricted basis. 

Personnel Act. 1963-64 Op.Att’y Gen. No. 1963-64 Op. Att’y Gen. No.64-19.a te  the  

64-22. C.J.S. reference. - 67 C.J.S. Officers 8 110. . 


classification under rule-making authority.-Un­
der the rule-makingauthority of this sectionand 

10-9-11.Boardand office administratively attached to department of 
finance and administration. 

The board and the statepersonnel office are administratively attached, as defined in the 
Executive Reorganization Act 19-1-1 to 9-1-10 NMSA 19781, to the department of finance 
and administration. 

history 1953Comp.. 9 5.4-34.1, enacted by Laws 
1977, Ch. 24’1. 8 47. 

Cross-reference. -See 9-6-6 B NMSA 1978. 

10-9-12. Director duties. 
The director shall: 

A. supervise all administrative and technical personnel activities of the state; 
B. act a~ secretary to the board; 
C. establish, maintain and publish annually a roster of all employees of the state, 

showing for each employee his division, title, pay rate and other pertinent data; 
D. make annual reports to the board; 
E. recommend to the board rules he considers necessary or desirable to effectuate 

the Personnel Act; and 
F. superviseall testsandpreparelists of personspassing them to submit to 

prospective employers. 

Hlstory:1953Comp.. 9 5-4-35, enacted by Laws reference. - 67 C.J.S. officers 8 110 
1961, Ch. 240, P 8; 1967, ch. 181, 8 4. 

personnel Act. -See 10-9-1NMSA 1978 and notes 
thereto. 

10-9-13. Rules; adoption; coverage. 
Rules promulgated by the board shall be effective when filed as required by law. The rules 

shall provide, among other things, for: 
A. a classification plan for all positions in the service; 
B. a pay plan for all positions in the service; 
C. competitive entrance andpromotion tests to determine the qualifications, fitness 

and abilityof applicants to performthe dutiesof the position for which they apply, and such 
rules shall also provide for the awardingto those applicants havinga passing grade of one 
preference point for each year of consecutive residency in New Mexico, immediately prior 
to taking the test, not to exceed a total of five preference points; 

D. exemption from competitive entrance testsfor those professional persons applying 
for classified positions in the service who possess recognized registration or certification by 
another state agency; 

E. a period of probation of one year during which a probationer may be discharged 
or demoted or returned to the eligible list without benefit of hearing; 

F. the establishment of employment listsfor the certification of the highest standing 
candidates to the prospective employers, and procedure to be followed in hiring from the 
lists; 

G. hours of work, holidays and leave; 

6 
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H. dismissal or demotionprocedure for employees in the service,including 
presentation of written notice stating specific reasons and time for the employees to reply 
thereto, in writing, and appeals to the board; m 

I. the rejection of applicants who fail to meet reasonable requirements as to age, 
physical condition, training, experience or moral conduct; and 

J. employment of any apparently qualified applicant for a period of not more than 
ninety days when an emergency condition exists and there areno applicants available on 
an appropriateemployment list as provided in Subsection F of this section. The applicant, 
if employed shall be paid at the same rateas a comparable position covered by the Personnel 
Act. 

History: 1953 Comp.. B 54-36, enacted by Laws 
1961, Ch. 250.61 9;1963. Ch. 200, 61 4; 1967, Ch. 181. I 5; 
1975. Ch. 26, bl 1. 

Emergency clause. -Laws 1975, ch. 26.5 2, makes 
the act effectiveimmediately.ApprovedMarch 17, 
1975. 

Personnel Act. -See 10-9-1 NMSA 1978 and notes 
thereto. 

Generally. as to employment termination and pay. 
-Terminal leave pay is availableto involuntarily ter­
minated employeesat  thediscretion oftheappointing 
authority. Terminal leave pay is available to volun­
tarily resigning employees as a matter of right. The 
only limitationsupon the power of the appointingau­
thority to dismiss are that notice must be given in 
writing to the dismissed employee and an authorized 
reason for dismissal must be stated therein. The only 
limitation on the right of the voluntarily resigning 
employee to terminal pay is the requirement that he 
must give 14 days’ noticeto the appointing authority. 
1959-60 Op. Att’y Gen. No. 60-213. 

Physician dismissal by miners’ hospital board. -
The mlners’ hospital board may dismiss a physician
in their employment for not abiding by the rules and 
regulations of the hospital board, but the physician 
has the right to appeal the dismissal to the personnel 
board. 1964 Op. Att’y Cen. No.64-130. 

Dismissal of employees. - The miners’ hospital 
board has power to removeor discharge any employee, 
but it must exercise thispower in accordance with the 
rules promulgated by the personnel board. 1964 Op. 
Att’y Gen. No. 64-130. 

Right to board hearing.-An employee covered by 
Personnel Act has a right to a personnel board hear­
ing on his dismissal when the reason given for the 
dismissal is administrative change anda reduction in 
personnel. 1961-62 Op. Att’y Gen. No. 62-138. 

Requiring physical examination. -The state per­
sonnel board has the authority to require a physical 
examination of all applicantsfor employment. 
1963-64 Op. Att’y Gen. No.64-22. 

Harmonization with other act. - The Personnel 
Act can be harmonized with the provision in the Gen­
eral Appropriation Act that ”insurance department 

personnel shall have qualifications as established by 
the superintendentof insurance.” 1964 Op. Att’y Gen. 
No.64-121. 

Granting of overtime pay or time-off. -There b 
no prohibition against the cattle sanitary board (now 
N.M. livestock board) paying its employees engaged in 
inspecting meat overtime pay or granting compensa­
tory timeoff for the extra hoursworked. 1967 Op. 
Att’y Cen. No. 67-20. 

Generally, an to specific work hours. -There is no 
requirement contained in the New Mexico constitu­
tion or statutes that workbe done at any specific hours 
of the day. 1’267 Op. Att’y Gen. No.67-89. 

And eight-hour days. -There is nospecific require­
ment,eitherconstitutional or statutory,requiring 
that employees of the state work an eight-hour day. 
1967 Op. Att’y Gen. No. 67-89. 

Classification under rulemaking authority.-Un­
dertherule-makingauthority of thissectionand 
10-9-10 NMSA 1978, the state personnel board has a 
limited and restricted right to classifyas confidential 
certainportions of an  individual’spersonnelfile 
which would not otherwise be made available to the 
state unless ona confidential or restrictedbasis. 
1963-64 Op. Att’y Gen. No. 64-19. 

Salary matter of public record. - An employee’s 
salary, kept and published under this section,is a mat­
ter ofpublicrecord under 14-2-1NMSA 1978.1968Op. 
Att’y Gen. No. 68-110. 
So is test score and position. - A job applicant’s 

test score and position ona n  eligibility list under this 
section, p o s e s 4  by the state personnel office. is a 
public record under 14-2-1 NMSA 1978. 1968Op.Att’y 
Gen. No.68110. 

But not medical and employment histories. -The 
medicalhistoryandemploymenthistorysolicited 
from an applicant’s previous employer, under sec­
tion, are not public records under 14-2-1 NMSA 1978. 
1968 Op. Att’y Gen. No. 68-110. 

Law revlew. -For note, “Public Labor Disputes -
A Suggested Approach for New Mexico.” see 1 N.M. 
L.Rev. 281 (1971). 

C.J.S. reference. - 67 C.J.S. officers 9 110. 

10-9-14. Blind not barred from competitive examination; method of testing. 

A. No agency or officer of the state or any of its political subdivisions shall prohibit, 
prevent, disqualify ordiscriminateagainst any blind person,otherwisequalified, from 
registering, takingor competing in a competitiveentrance or promotion test for any position 
for which the blind person makes application. 

B. The state personnel board and all political subdivisions of the state which require 
competitive or promotion tests for any position shall provide an adequate and equal test 
by anappropriate method for any blind person requestingsuch a test at thetime of _ _ _ _  . . a9

~, __ I , _ _  , . . ...-..
submitting his application. newmexico 

7 1120-79 
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History: 1953 Comp.. ff 5-4-36.1.enacted by Laws c.j.s. references - 67 C.J.S. Ofricers $4 1 1 ,  34; 
1967, Ch. 71. W 1. 81A C.J.S. States 9 86. 

Cross-references. -For agency, defined, see 10-9-3 
NMSA 1978. For Handicapped Employment Act, see 
28-10-9 NMSA 1978 et seq.-
10-9-15. Duties of state officers and employers. 

All officers and employers of the state shallcomply with the Personnel Act. All employers 
shallhire employees onlyfromemploymentlists of applicants who meetprescribed 
minimum requirements and have passed the prescribed tests, provided by the director. All 
officers and employers shall furnish any records or information which the director or the 
board requests. 

History: 1953 comp., B 5-4-37.enacted by Laws Personnel Act. -See 10.9-1 NMSA 1978 and notea 
1961. Ch. 240. 0 10. thereto. 

cross-reference -For definition of employer, see C.J.S. reference. - 67 C.J.S. officers 5 110. 
10-93NMSA 1958. 

10-9-16. Status of present employees. 
All employees of the state holding positions brought into the classified service by the 

Personnel Act shall be continued in their positions and become regular employees without 
original examinations,if they have heldthe position for at least one year immediately prior 
to theeffective date of the Personnel Act. All other employees of the stateholding positions 
brought into the service by the Personnel Act shall be continuedin their positions as 
probationers until they have, not than one yearfrom the effective date of the Personnel 
Act, taken andpassed a qualifying test prescribed by the director for the position held. An 
employee who fails to qualify shall be dismissed within thirty days after the establishment 
of an employment or promotion list for his position. Nothing in the Personnel Act shall 
preclude the reclassification or reallocation of any position held by an incumbent. 

This section shall not apply to employees of the grant-in-aid agencies whose status as 
employees or probationers shall be recognized under rules tobe promulgated by the board. 

History: 1953 comp., B 5-4-38,enacted by Laws Personnel Act. -See 10-9-1 NMSA 1978 and notes 
1961. Ch. 240. I 11. thereto. 

Effective date. - Laws 1961, ch. 240, contains no C.J.S. reference. - 67 C.J.S. Officers $ 34. 
effective date provision, but was enacted at a session 
which adjourned on March 11,1961. See N.M. Const., 
art. XV,5 23. 

10-9-17. Certification of payroll. 
. No person shall make or approve payment for personnel services to any person in the 
service, unless the payroll voucher or account of the pay is certified by the director that 
the person being paid was employed in accordance with the Personnel Act. 

History: 1953 Comp., ff 5-4-39,enacted by Laws C.J.S. references. - 67 C.J.S. Officers Q 99; 81A 
1961, Ch. 240, ff 12. C.J.S. States 5 86. 

Personnel Act. -See 10-9-1 NMSA 1978 and notea 
thereto. 

10-9-18. Appeals by employees to the board. 

Any employee who is dismissed or demoted, orwho is suspended, may, within thirty days 
after the dismissal, demotion or suspension, appeal to the board. The appealing employee 
and the appointing authoritywhose action is reviewed have the right tobe heard publicly 

1 	 and to present facts pertinent to the appeal. Any applicant denied permission to take an 
examination, or who is disqualified, may appeal to the board. Technical rules of evidence 
shall not apply. If the board finds the ground for the action is not substantiated, then it 
shall make written findings and recommendations to the employer, who shall reinstate, 

8 
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withinthirty days after notice, the employee, with pay, from the date of suspension, 

demotion or discharge. Any decision made by the board is final. The board may designate 

a hearing officer who may be a member of the board or any qualified state employee to t 

preside over and take evidence a t  any hearing held pursuant to this section. 


History:1953 Comp.. 0 5-4-40,enacted by Laws C.J.S. reference. - 67 C.J.S. Officers 99 58-72. 
1961, Ch. 240. § 13: 1963. ch. 200. fi 5; 1973. Ch. 66. § 1 ;  
1975. Ch.5. B i .  

10-9-19. Reduction in force. 
Whenever an employee is terminated by an employerin a reduction in force by the 

employer, the terminated employee shall be rehired by that employer if the same or a 
comparable position becomes available in an increase of force within six months after the 
termination. 

History:1953 comp II 5-4-40.1. enacted by Laws C.J.S. reference. - 67 C.J.S.Officers 99 49, 62. 
1963, Ch. 200, fi 7. 

Emergencyclause. - Laws 1963, Ch. 200, 9 8, 
makes the acteffective immediately.Approved March 
19, 1963. 

10-9-20. Oaths; testimony; records; refusal. 
The board hasthe power to administeroaths, subpoenawitnesses and compel the 

production of books and papers pertinentto any investigation or hearing authorized by the 
Personnel Act. Refusal to testify before the board on matters pertaining to personnel is 
grounds for dismissal from the service. 

History: 1953 Comp., fi 5-4-41, enacted by Laws CJ.S. reference. -67 C.J.S. Oflicein 1 107. 
1981, Ch. 240, (I 14. 

personnel Act. -See 10.9-1 NMSA 1978 and notes 
thereto. 11-20-79 
10-9-21. Prohibited acts. 

A. No employer shall dismiss an employee for failure or refusalto pay or promise to pay 
any assessment, subscription or contribution to any political organization or candidate; 
however, nothinghereincontainedshallpreventvoluntarycontributions to political 
organizations. 

B. No person in the personnel office,or employee in the service, shall hold political office 
or be an officer of a political organization during his employment.For the purposes of the 
Personnel Act, being a member of a local school board shall notbe construed to be holding 
political office and being an election official shall not be construed to be either holding 
political office, or being an officer of a political organization. Nothing inthe Personnel Act 
shall deny employees the right tovote as they choose or to express their opinions on political 
subjects and candidates. 

C. Any employee who becomes a candidate for public office must, upon filing or accepting 
I 	 the nomination and during the campaign, take a leave of absence. This subsection does not 

apply to those employees of a grant-in-aid agency, whose political activities are governed 
by federal statute,

I D. The director shall investigate any written chargeby any person, that this section has 
been violated and take whatever steps deemed necessary. 

E. No person shall be refused the right of taking an examination, or from appointment 
to a position, from promotion or from holding a position, because of political or religious 
opinions or affiliation or because of race or color. 

F. No employee or probationer shall engage in partisan political activity while on duty. 

9 
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G. With respect to employees of federal grant-in-aid agencies, the applicable personnel 

standards, regulations and federal laws limiting activities shall apply and shallbe set forth-

6 in rules promulgated by the board. 

Histmy: 1953 Comp.. 1 5-4-42, enacted by Laws 
1961.ch.240.1 15; 1963,ch. 200.9 6; 1967,ch. 181, I 6. 

cross-reference - For definition of incompatible 
office. see 10-65 NMSA 1978. 

Personnel Act. -See 10-9-1 NMSA 1978 and notes 
thereto. 

Constitutionality. - Subsection B does not violate 
the first amendment guarantee of freedom of speech 
in requiring that certain state employees hold pub­
lic office. nor doesIt deny equal protectionby exempt­
ing some state employees fromita provisions. State ex 
rel. Gonzales V. Manzagol. 87 N.M. 230,531 P.2d 1203 
(1975,. 

Legislative power. -The legislature had the consti­
tutional power under N.M. Const., art.  VII. 0 28, to 
enact this section andto thereby provide, as a qualifi­
cation or standard for continued employment by the 
state in a position covered bythe State PersonnelAct, 
that the employee not hold “political office.” State ex 
rel. Gonzales V. Manzagol,87 N.M. 230,531 P.2d 1203 
(1975). 

Phrase “while on duty” as used in the Personnel 
Act means to be actually on the job. 1961-62Op. Att’y 
Gen. No.62-116. 

Scope of prohibition in SubsectionB. -The words 
“be an officer of politicala organization” are 
relatively clear. The prohibition ( i n  Subsection B) is 
without restriction and the legislative intentof these 
words applies with equal force to the highest andlow­
est office in a political party or organization Since 
there is no restriction, all officersof the partyor orga­
nization are included within the prohibition, from the 
s t a t e  chairman to membership in the central commit­
tee or executive committee on down the line to pre­
cinct officers and division officers. 1961-62 Op. Att’y 
Gen. No.61-53. 

3 
Effect of election to public office.-Under the the­

ory advanced by a Kentucky court, any personwho is 
elected by thevotersto a public ofice would be 
deemed holding a political office within the intent of 
Laws 1961, ch. 240,gf5 and 15. This would be so even 

10-9-22. Unlawful acts prohibited. 
It is unlawful to: 

Ifthe election were conducted along whatis commonly
known asnonpartisanlinesratherthan political . 
party lines. The term “politicaloffice” applies to every 
elected publicoffice within the state including, but not 
limited to state elected positions, county elected posi­
tionsandmunicipalelectedpositions,evenifcon­
ducted along nonpartisan lines (decided prior to 1963 
amendment) 1961-62 Op. Att’y Gen. No. 61-53 

Example of politicaloffice. - Theoflice of city 
councilmanclearlyfallswithinthedefinition of a 
”political office” and petitioner who held such orlice 
could properly be discharged from his classified state 
job under this section. State ex rel. gonzales V. Man­
zngol, 87 N.M. 230. 531 P.2d 1203 (1975). 

When political activity permissible.-A state em­
ployee covered by the Personnel Act may engage in 
political activity while on annual leave, on weekends 
andafterworkinghoursduringtheworkweek. 
1961-62 Op. Att’y Gen. No.62-116. 

Effect of section on municipal election judges or 
clerks. -Municipal election judges or clerks a re  not 
holders of public office under the prohibition of the 
Personnel Act. 1961-62 Op. Att’y g e n  No. 62-37. 

On candidate for delegate to constitutional con­
vention -A candidate for theposition of delegate to 
the constitutional convention, whichis both a temp+ 
rary andoccasionalposition. is not a candidate for 
“public office and need not take a leave of absence. 
1969 Op. Att’y Gen. No. 69-28, 

On the delegate. - The position of delegate to a 
constitutionalconvention is nota“politicaloffice” 
within the meaningof Subsections B or C of this sec­
tion. 1969 Op. Att’y Gen. No. 69-28. 

Generally, as to delegates. -There is no fundamen­
tal inconsistency between the positionsof public em­
ployee covered by the State PersonnelAct ana thatof 
delegatetotheconstitutionalconvention. 1969 Op. 
Att’y Gen. No. 69-28. 

C.J.S. reference. - 67 C.J.S. officers $3 54(1), 6 0 ,  
62, 66. 

A. make any false statement, certificate, mark or rating with regard to any test, 
certification or appointment made under the Personnel Act; 

B. directly or indirectly give, pay, offer, solicit or accept anymoney or other valuable 
consideration or secure or furnish any special or secret information for the purpose of 
affecting the rightsor prospects of any person with respect to employment in the service. 

his tory 1953 Comp., 0 5-1-43, enacted by Laws C.J.S. reference. - 67 C.J.S. Officers $9 6 0 ,  62. 
1961. Ch. 210, B 16. 

personnel Act. -See 10-9-1 NMSA 1978notes , 
thereto. 

10-9-23. Penalties. 

Any person willfully violatingany provision of the Personnel Act or the rulesof the board 
is guilty of a misdemeanor. In addition to the criminal penalties,a person found guilty of 
a misdemeanor under the PersonnelAct is ineligible for appointment to or employment in 

. .  a position in the service, and forfeits his office or position - - ­
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Hiator)? 1953 Comp.. 9 5-4-14, enacted by Lava CJ.S. reference. -67 C.J.S. officers 30 125 to 134. 
1961. ch. 240, B 17. 

Personnel Act. -See 10-9-1 NMSA 1978and notes 
thereto. -
10-9-24. Existing rules. 

Existing personnel rules, policies and pay plans for employees of the state shall govern 
until new rules, policies and pay plans are established under the Personnel Act. 

history 1953 Comp.. B 5-4-45, enacted by Lawe Personnel Act. -Sea 149-1NMSA 1978 and n o w  
1961, Ch. 240, B 18. thereto. 

10-9-25. Federal funds and assistance. 
When the provisions of any lam of the United States, or any rule, order, or regulation 

of any federal agency or authority providing federal funds for use in New Mexico, either 
directly or indirectly or as a grant-in-aid, to be matched or otherwise,imposeas a condition 
for thereceipt of such funds, other or higher personnel standards or different classifications 
than are provided for by the Personnel Act, the board has the authority andis directed to 
adopt rules and regulations tomeet the requirementsof such law, rule, order or regulation. 

.I
history i353 Comp.. 5 5-4-46. enacted by Laws Repealing clause. -Lam 1961. ch. 240. 9 21. m 
1961. rh. 210, 3 19. peak 5-1-2,5-4-18 to 5 4 2 7 ,  and 42-1-63 to 42-1-73, 

Separability clause. - Laws 1961. ch. 240, 9 2 0 ,  1953 Comp.
provides for the severability o f  the act if any part or personnel act -See 10-9-1NMSA 1978 and notes 
application thereof 1s held invalid. thereto. 
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